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The prosecutor may rely, for probable cause, on facts within their own knowledge, or facts learned from others, and is 
chargeable with knowledge of facts which they could have learned by due diligence. 


The facts relied on to constitute probable cause may be those which are within the personal knowledge of the prosecutor, | as 
where police witness a crime and make an arrest,” or those of which the prosecutor learns from proper information derived from 
others,° or both.* Further, the prosecutor is chargeable with having knowledge, before instituting the prosecution, of the facts 


which they could have learned by due or reasonable diligence or inquiry.” 


Probable cause is wanting where the prosecutor acts on facts within their own knowledge, which, to their knowledge, do not 
constitute a crime;° where, at the time of commencing the prosecution, the prosecutor knows that no crime has been committed 


or that the accused is innocent;’ where the facts known to the prosecutor are not sufficient to support the prosecution; or where, 
notwithstanding the sufficiency of the facts on which the prosecutor makes their accusation, the prosecutor has knowledge of 


other facts which satisfactorily show the accused's innocence.” 


Mere rumor or information of a vague and indefinite nature, 10 or information which the party making the accusation knows to 
be false, || or has reason to know is false, 12 or a mere statement by third parties that they believe that accused had committed 


acrime!> does not establish probable cause for a prosecution. 
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Witness shown later to be unreliable. 


If there was no reason to doubt the truthfulness of a witness when the prosecution was initiated, there is still considered to be 


probable cause sufficient to negate a malicious prosecution claim even if the witness is later shown to be unworthy of belie 


Reliance by officer on fellow officer's determination. 


An officer is allowed to reasonably rely on a fellow officer's determination concerning the legality of an arrest and initiation of 


a prosecution for purposes of malicious prosecution claim under New York law.!> 
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U.S.—Lowth v. Town of Cheektowaga, 82 F.3d 563 (2d Cir. 1996), as amended, (May 21, 1996) (stating 
New York law). 

Iowa—Barber v. Scott, 92 Iowa 52, 60 N.W. 497 (1894). 

Arrest not supported by witnesses and surveillance video 
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N.H.—Stock v. Byers, 120 N.H. 844, 424 A.2d 1122 (1980). 

Prosecutor's knowledge that informant was unreliable 

A store owner did not have probable cause for allegations that the plaintiff stole from the store where 
the allegations were based on a statement of the informant and the store owner had been advised of the 
informant's history of dishonesty and a motive to retaliate against the plaintiff. 

N.Y.—Strader v. Ashley, 61 A.D.3d 1244, 877 N.Y.S.2d 747 (3d Dep't 2009). 

Ind.—Stratton v. Lockhart, 1 Ind. App. 380, 27 N.E. 715 (1891). 
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U.S.—Phillips v. DeAngelis, 571 F. Supp. 2d 347 (N.D. N.Y. 2008), judgment aff'd, 331 Fed. Appx. 894 
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